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TABLE 1 TO § 271.21 

Title of regulation Promulgation date FEDERAL REGISTER 
reference 

Land Disposal Re-
strictions Phase 
II—the Universal 
Treatment 
Standards in 
§§ 268.40 and 
268.48 of this 
chapter only.

Sept. 19, 1994 ..... 59 FR 47982 

Office of Resource 
Conservation 
and Recovery 
Testing and 
Monitoring Ac-
tivities, Methods 
Innovation Rule.

July 14, 2005 ....... 70 FR 34538, 
June 14, 2005 

Process Vent and 
Equipment Leak 
Organic Air 
Emission Stand-
ards for Owners 
and Operators of 
Hazardous 
Waste Treat-
ment, Storage, 
and Disposal Fa-
cilities.

July 14, 2005 ....... 70 FR 34538, 
June 14, 2005 

Burning of haz-
ardous waste in 
boilers and in-
dustrial furnaces.

July 14, 2005 ....... 70 FR 34538, 
June 14, 2005 

Air Emissions 
Standards for 
Tanks, Surface 
Impoundments, 
and Containers.

July 14, 2005 ....... 70 FR 34538, 
June 14, 2005 

[48 FR 14248, Apr. 1, 1983, as amended at 51 
FR 7542, Mar. 4, 1986; 51 FR 33722, Sept. 22, 
1986; 63 FR 65947, Nov. 30, 1998; 70 FR 34591, 
June 14, 2005; 71 FR 40280, July 14, 2006; 74 FR 
30231, June 25, 2009] 

§ 271.22 Criteria for withdrawing ap-
proval of State programs. 

(a) The Administrator may withdraw 
program approval when a State pro-
gram no longer complies with the re-
quirements of this subpart, and the 
State fails to take corrective action. 
Such circumstances include the fol-
lowing: 

(1) When the State’s legal authority 
no longer meets the requirements of 
this part, including: 

(i) Failure of the State to promulgate 
or enact new authorities when nec-
essary; or 

(ii) Action by a State legislature or 
court striking down or limiting State 
authorities. 

(2) When the operation of the State 
program fails to comply with the re-
quirements of this part, including: 

(i) Failure to exercise control over 
activities required to be regulated 
under this part, including failure to 
issue permits; 

(ii) Repeated issuance of permits 
which do not conform to the require-
ments of this part; or 

(iii) Failure to comply with the pub-
lic participation requirements of this 
part. 

(3) When the State’s enforcement 
program fails to comply with the re-
quirements of this part, including: 

(i) Failure to act on violations of per-
mits or other program requirements; 

(ii) Failure to seek adequate enforce-
ment penalties or to collect adminis-
trative fines when imposed; or 

(iii) Failure to inspect and monitor 
activities subject to regulation. 

(4) When the State program fails to 
comply with the terms of the Memo-
randum of Agreement required under 
§ 271.8. 

§ 271.23 Procedures for withdrawing 
approval of State programs. 

(a) A State with a program approved 
under this part may voluntarily trans-
fer program responsibilities required 
by Federal law to EPA by taking the 
following actions, or in such other 
manner as may be agreed upon with 
the Administrator. 

(1) The State shall give the Adminis-
trator 180 days notice of the proposed 
transfer and shall submit a plan for the 
orderly transfer of all relevant pro-
gram information not in the possession 
of EPA (such as permits, permit files, 
compliance files, reports, permit appli-
cations) which are necessary for EPA 
to administer the program. 

(2) Within 60 days of receiving the no-
tice and transfer plan, the Adminis-
trator shall evaluate the State’s trans-
fer plan and shall identify any addi-
tional information needed by the Fed-
eral government for program adminis-
tration and/or identify any other defi-
ciencies in the plan. 

(3) At least 30 days before the trans-
fer is to occur the Administrator shall 
publish notice of the transfer in the 
FEDERAL REGISTER and in enough of 
the largest newspapers in the State to 
provide Statewide coverage, and shall 
mail notice to all permit holders, per-
mit applicants, other regulated persons 

VerDate Mar<15>2010 11:36 Sep 04, 2012 Jkt 226173 PO 00000 Frm 00405 Fmt 8010 Sfmt 8010 Y:\SGML\226173.XXX 226173pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



396 

40 CFR Ch. I (7–1–12 Edition) § 271.23 

and other interested persons on appro-
priate EPA and State mailing lists. 

(b) The following procedures apply 
when the Administrator orders the 
commencement of proceedings to de-
termine whether to withdraw approval 
of a State program. 

(1) Order. The Administrator may 
order the commencement of with-
drawal proceedings on his or her own 
initiative or in response to a petition 
from an interested person alleging fail-
ure of the State to comply with the re-
quirements of this part as set forth in 
§ 271.22. The Administrator shall re-
spond in writing to any petition to 
commence withdrawal proceedings. He 
may conduct an informal investigation 
of the allegations in the petition to de-
termine whether cause exists to com-
mence proceedings under this para-
graph. The Administrator’s order com-
mencing proceedings under this para-
graph shall fix a time and place for the 
commencement of the hearing and 
shall specify the allegations against 
the State which are to be considered at 
the hearing. Within 30 days the State 
shall admit or deny these allegations 
in a written answer. The party seeking 
withdrawal of the State’s program 
shall have the burden of coming for-
ward with the evidence in a hearing 
under this paragraph. 

(2) Definitions. For purposes of this 
paragraph the definitions of Act, Ad-
ministrative Law Judge, Hearing, Hearing 
Clerk, and Presiding Officer in 40 CFR 
22.03 apply in addition to the following: 

(i) Party means the petitioner, the 
State, the Agency and any other per-
son whose request to participate as a 
party is granted. 

(ii) Person means the Agency, the 
State and any individual or organiza-
tion having an interest in the subject 
matter of the proceeding. 

(iii) Petitioner means any person 
whose petition for commencement of 
withdrawal proceedings has been grant-
ed by the Administrator. 

(3) Procedures. The following provi-
sions of 40 CFR part 22 (Consolidated 
Rules of Practice) are applicable to 
proceedings under this paragraph: 

(i) Section 22.02—(use of number/gen-
der); 

(ii) Section 22.04(c)—(authorities of 
Presiding Officer); 

(iii) Section 22.06—(filing/service of 
rulings and orders); 

(iv) Section 22.07 (a) and (b)—except 
that, the time for commencement of 
the hearing shall not be extended be-
yond the date set in the Administra-
tor’s order without approval of the Ad-
ministrator (computation/extension of 
time); 

(v) Section 22.08—however, substitute 
‘‘order commencing proceedings’’ for 
‘‘complaint’’—(Ex Parte contacts); 

(vi) Section 22.09—(examination of 
filed documents); 

(vii) Section 22.11 (a), (c) and (d), 
however, motions to intervene must be 
filed 15 days from the date the notice of 
the Administrator’s order is first pub-
lished—(intervention); 

(viii) Section 22.16 except that, serv-
ice shall be in accordance with para-
graph (b)(4) of this section, the first 
sentence in § 22.16(c) shall be deleted, 
and, the word ‘‘recommended’’ shall be 
substituted for the word ‘‘initial’’ in 
§ 22.16(c)—(motions); 

(ix) Section 22.19 (a), (b) and (c)— 
(prehearing conference); 

(x) Section 22.22—(evidence); 
(xi) Section 22.23—(objections/offers 

of proof); 
(xii) Section 22.25—(filing the tran-

script); and 
(xiii) Section 22.26—(findings/conclu-

sions). 
(4) Record of proceedings. (i) The hear-

ing shall be either stenographically re-
ported verbatim or tape recorded, and 
thereupon transcribed by an official re-
porter designated by the Presiding Offi-
cer; 

(ii) All orders issued by the Presiding 
Officer, transcripts of testimony, writ-
ten statements of position, stipula-
tions, exhibits, motions, briefs, and 
other written material of any kind sub-
mitted in the hearing shall be a part of 
the record and shall be available for in-
spection or copying in the Office of the 
Hearing Clerk, 1200 Pennsylvania Ave., 
NW., Washington, DC 20460; 

(iii) Upon notice to all parties the 
Presiding Officer may authorize correc-
tions to the transcript which involve 
matters of substance; 

(iv) An original and two (2) copies of 
all written submissions to the hearing 
shall be filed with the Hearing Clerk; 
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(v) A copy of each such submission 
shall be served by the person making 
the submission upon the Presiding Offi-
cer and each party of record. Service 
under this paragraph shall take place 
by mail or personal delivery; 

(vi) Every submission shall be accom-
panied by an acknowledgement of serv-
ice by the person served or proof of 
service in the form of a statement of 
the date, time, and manner of service 
and the names of the persons served, 
certified by the person who made serv-
ice; and 

(vii) The Hearing Clerk shall main-
tain and furnish to any person upon re-
quest, a list containing the name, serv-
ice address, and telephone number of 
all parties and their attorneys or duly 
authorized representatives. 

(5) Participation by a person not a 
party. A person who is not a party may, 
at the discretion of the Presiding Offi-
cer, be permitted to make a limited ap-
pearance by making an oral or written 
statement of his/her position on the 
issues within such limits and on such 
conditions as may be fixed by the Pre-
siding Officer, but he/she may not oth-
erwise participate in the proceeding. 

(6) Rights of parties. All parties to the 
proceeding may; 

(i) Appear by counsel or other rep-
resentative in all hearing and pre-hear-
ing proceedings; 

(ii) Agree to stipulations of facts 
which shall be made a part of the 
record. 

(7) Recommended decision. (i) Within 30 
days after the filing of proposed find-
ings and conclusions, and reply briefs, 
the Presiding Officer shall evaluate the 
record before him/her, the proposed 
findings and conclusions and any briefs 
filed by the parties and shall prepare a 
recommended decision, and shall cer-
tify the entire record, including the 
recommended decision, to the Adminis-
trator. 

(ii) Copies of the recommended deci-
sion shall be served upon all parties. 

(iii) Within 20 days after the certifi-
cation and filing of the record and rec-
ommended decision, all parties may 
file with the Administrator exceptions 
to the recommended decision and a 
supporting brief. 

(8) Decision by Administrator. (i) With-
in 60 days after the certification of the 

record and filing of the Presiding Offi-
cer’s recommended decision, the Ad-
ministrator shall review the record be-
fore him and issue his own decision. 

(ii) If the Administrator concludes 
that the State has administered the 
program in conformity with the Act 
and regulations his decision shall con-
stitute ‘‘final agency action’’ within 
the meaning of 5 U.S.C. 704. 

(iii) If the Administrator concludes 
that the State has not administered 
the program in conformity with the 
Act and regulations he shall list the 
deficiencies in the program and provide 
the State a reasonable time, not to ex-
ceed 90 days, to take such appropriate 
corrective action as the Administrator 
determines necessary. 

(iv) Within the time prescribed by 
the Administrator the State shall take 
such appropriate corrective action as 
required by the Administrator and 
shall file with the Administrator and 
all parties a statement certified by the 
State Director that appropriate correc-
tive action has been taken. 

(v) The Administrator may require a 
further showing in addition to the cer-
tified statement that corrective action 
has been taken. 

(vi) If the State fails to take appro-
priate corrective action and file a cer-
tified statement thereof within the 
time prescribed by the Administrator, 
the Administrator shall issue a supple-
mentary order withdrawing approval of 
the State program. If the State takes 
appropriate corrective action, the Ad-
ministrator shall issue a supple-
mentary order stating that approval of 
authority is not withdrawn. 

(vii) The Administrator’s supple-
mentary order shall constitute final 
Agency action within the meaning of 5 
U.S.C. 704. 

(c) Withdrawal of authorization 
under this section and the Act does not 
relieve any person from complying 
with the requirements of State law, 
nor does it affect the validity of ac-
tions by the State prior to withdrawal. 

[48 FR 14248, Apr. 1, 1983, as amended at 71 
FR 40280, July 14, 2006] 

§ 271.24 Interim authorization under 
section 3006(g) of RCRA. 

(a) Any State which is applying for 
or has been granted final authorization 
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